DRAFT Berkeley PD Policy
Portable Audio/Video Recorders
TR APR 25 edits on TR Apr 19 draft---FOR DISCUSSION AT OUR APR 27 MTG.

1. We still need to eventually go back and look at the proposed changes in red in sections: 450.2a,
450.3a, 450.4, and 450.4.1

2. | updated my Apr 19 draft to include our agreed upon revisions per our Apr 20 discussion. | revised
section 450.7 near the end (uploading and viewing recordings) to with Richmond wording per our
Apr 6 discussion. We should start our Apr 27 discussion by revie: ny edits, and then complete our
review of sec 450.7 and beyond.

3. I have added GL wording from his draft at various loca discussion on Apr 27.

450.1 PURPOSE AND SCOPE

This policy provides guidelines for the __ _
of this department while in the perfori i ies: ble audio/video recording devices

Investigation and Pr

450.2 POLICY

nese events and that the use of a recording
of their duties by providing a video record of
which can enhance criminal prosecutions, limit civil liability,
lism in policing. A video recording of an event or contact

community mem nel and will improve the delivery of police services to the
community. '

While recordings obtained deo recorders provide an objective record of events, it is understood
that video recordings do not necessarily capture all events, activities and information, or reflect the full
experience-erstate-of-mind of the individual member(s) in a given incident.

450.2a Confidential Nature of hmm

Body Worn Video use is limited to enforcement and investigative
activities involving members of the public. The recordings will
capture video and audio evidence for use in criminal
investigations, administrative reviews, and other proceedings
protected by confidentiality laws and Department policy.
Officers shall comply with all applicable laws and policies
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regarding confidential information. Unauthorized use or release
of BWV recordings may compromise ongoing c¢riminal and
administrative investigations or violate the privacy rights of
those recorded. Therefore, any unauthorized use or release of
recordings or other violation of confidentiality laws

Department. Members shall have no expectation of pri
these recordings. -

450.3a Training hequireti‘rk‘u.

nducted by BPD staff of the
i shall develop a training

vill be responsible for making sure that he/ she
ment, and that the recorder is in good working
ctions at any time, the member shall promptly
tain a functioning device as soon as practicable.

insent to record from members of the public when the officer is

lawfully at the location ere the recording takes place.

Upon the approval of the police chief or his/her designee Aay non-uniformed members may use an
approved portable recorder. Unless conducting a lawful recording in an authorized undercover capacity,
non-uniformed members should wear the recorder in a conspicuous manner when in use and notify

persons that they are being recorded, whenever possible.

When using a portable recorder, the assigned member shall record his/her name, BPD identification
number and the current date and time at the beginning and the end of the shift or other period of use,
regardless of whether any activity was recorded. This procedure is not required when the recording
device and related software captures the user’s unique identification and the date and time of each
recording.



Members are required to document all activations of their PRD’s except for test or accidental recordings
and document }rhqi'ms] existence of a recording in any report or other official record of the contact,
including any instance where the recorder malfunctioned or the member deactivated the recording. In
the event activity outlined in section 450.5 is not captured in whole or in part the member will need to
document this and the reason the footage was not captured.

Documentation shall be provided in at least one of the following reports: crime reoort consolidated
arrest report, or Juvenal record, field interview, CAD notes, use of force [rep

Members are required to upload any video footage prior to conclu
unable to do so the supervisor will perform the Efgﬂctlom ,

of the shiftins]. If the member is

450.4.1 SUPERVISOR RESPONSIBILITIES

Supervisors-sheuld shall take immediate physical ¢
seen-as-practicable when the device may have ca
involved shooting or death or other serious incident,
manner as prescribed by BPD policyi

Supervisors shalhmg_:

© Ensure that off
Department-re
policies and

have completed
"with applicable

fficers assigned PRD
S are properly affixed to
able;

Supervisors shall report any
replaced.

ve equipment, remove it from service, and ensure it is immediately

450.5 ACTIVATION OF THE PORTABLE RECORDER

Members shall - activate the recorder as required by this policy or at any time the member believes it
would be appropriate or valuable to record an incident within the limits of privacy described herein.

The portable recorder shall be activated in any of the following situations:

(a) All enforcement and investigative contacts including stops and field interview (Fl) situations
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(b) Traffic stops including, but not limited to, traffic violations, stranded motorist assistance and all
crime interdiction stops

(c) Self-initiated activity in which a member would normally notify the Communications Center
(d) Probation or parole searches

(e) Service of a search or arrest warrant

(f) Any other contact that becomes adversarial after the initial co ctin a situation that would not
otherwise require recording.

{g}-Dententionsand-arrests

() Vehic .

i) Conducti I ¢

(i) Transporting any detained or arrested L:itize

Crowd Control bl\ctivatio_ﬁ,mw].

During crowd control,

Add G

The ban in BP igente Procedures for First Amendment Activities, on
ligious, or social views or activities of individuals or groups, unless
o criminal conduct,” prohibits cameras being used to gather

Recording is permitted, but notrequired under any of the following circumstances (from OPD policy):

1. Members taking a report when the information available to them indicates the suspect is not on
the scene;

2. During a preliminary investigation with a child abuse victim or a victim of a sexual assault;

3. Members meeting with an Confidential Informant; or

4, Members on guard assignment on police, medical, psychiatric, jail or detention facility.
Members shall assess the circumstances (e.g., suspect’s demeanor/actions, spontaneous
statements, etc.) of each guard assignment, on a continuing basis, to determine whether to
discretionarily activate or de-activate their recorder.
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Personnel shall advise or obtain consent from victims or witnesses when taking a recorded statement.

Statement Taking

Personnel are authorized to use the PRD’s to record statements in lieu of taking a written statement.
Personal shall advise and obtain consent from child abuse or sexual assault victims. or their

guardians before taking a PRD recorded statements.PRDs—however—shall not-be-used-torecord

that such privacy may outweigh any legitimate law en

SAm: : o+Had ALRLCN FAZALAS AT

recording should be considered using thg
longer at issue unless the circumstances |

Informal community inte i “# Which officers make in an effort

as soon as P
$£.2/10/16

Members of the Depart trreptitiously record any conversation during the course of a criminal
investigation in which the Ber reasonably believes that such a recording will be lawful and
beneficial to the investigation (Penal Code § 633).

Members shall not surreptitiously record another department member without a court order unless
lawfully authorized by the Chief of Police or the authorized designee.

450.5.2 CESSATION OF RECORDING 1120]

Once activated, the portable recorder should remain on continuously until the member’s direct
participation in the incident is complete or the situation no longer fits the criteria required herein for
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activation. Recording may be stopped during significant periods of inactivity such as report writing or
other breaks from direct participation in the incident.

Members shall cease audio recording whenever necessary to ensure conversations are not recorded
between a person in custody and the person’s attorney, religious advisor or physician, unless there is
explicit consent from all parties to the conversation (Penal Code § 636).

Members shall not de-activate their PDRD, when it was activated as required by this policy, until
one of the following bccursjmzuhuzz] ;

a. Their involvement in the citizen contact, arrest or detention
hospital guard.-becomes-a-hospital-suard:

b. They receive an order from a hieherrankinehicher-ran
c. They are discussing administrative. tactical or law enfor
the citizen:

d. They are at a location where they are not likel
suspect (e.g. outer perimeter post, traffic controlp
e. The searches requiring activation as-have conc
further interaction with the person:.
f. They reasonably believe the records
confidentiality: -
o. A pursuit has been terminated and th
Communications they are m serwce.

h. Thcy are interviewing &

luded or the officer becomes a

er to deactivate:

slligence. At the conclusion of
red®v policy.

i the meeting. the PRD shall be

Members are proi i partment-lssued portable recorders and recording media for
personal use and a

Members shall not dupllcate or dlstrlbute such recordmgs, except as-a&t—her—n-zed—b»«—t—hrs—sel-aev-for

authorized legitimate department business purposes. All such recordings shall be retained at the
Department.

Members are prohibited from using personally owned-recerding devices for video recording |wh|fehR24]




TR note on above. Oakland prohibits the use of personal devices (pg. 1, I.F), LA-no personal devices
unless expressly authorized by supervisor., Richmond-prohibited use of personal devices unless
approved by Watch Commander, BART — dept issued devices required unless expressly approved by

police thigﬁmg 7.

Recordings shall not be used by any member for the purpose of embarrassment, intimidation or ridicule.

Any time a member records any portion of a conta
evidence in a criminal case, the member shall re
accordance with current procedure for storing digi
recording in the related case report. Tran ]
time the storage capacity of the record aring its limit. cumstances when the officer cannot
complete this task, the officer’s supervis edi sstody of the portable recorder and
be responsible for downloading the data rize and tag video recordings any
time they are downloade

he related case numbera
[rrR29]w30]@nd document

(e.g., a hostile contact), Hotify a supervisor of the existence of the
recording and document
reusing, modifying, or tampering with

dea ] aroH Y ata

Start here (again) on Apr\@ﬁmg

Start here and Review Use of Force definition and other TR edits per previous mtgs on Apr 27

Uploading and Viewing Recordings ---- S e C S SO aiepaliey




|. In the event of a Level | use of force. Level 1 pursuit or an in-custody death. all PDRD recordings
shall be uploaded to the server as soon as practical.

a. An involved or witness member’s PDRD shall be taken from them and secured by a supervisor.
commander or appropriate investigator, as necessaryl. Involved members are not to download their
footage of the incident. It will be the responsibility of the investigation team's supervisor to

coordmate with the mvolved member( s) superv1sor to obtain foot gg of the mcldenﬁ'raas] —Fhe

i f'v1deo recordings prior to
being interviewed by the appropriate investigati3 ‘eceiving 1 approval.
3. Once a member’s report(s) has been submitte é s been
mterwewed by the appropnate lnvestlgator ot e DR e i

Personnel Aln involved member hna:r]m
to supplement their statement in a sepa
may be asked additional
made prior to reviewi

B. Investigation of a Me
1. Criminal - Personnel
recordings t

Cormandern ins nstances where a complaint has been filed and administrative investigations are
undertaken where any audie-ervideo recordings of the incident exist, the initial interview of the
subject employee or witness (added by TR) shall occur before the employee or witness (added by
TR) has reviewed the recordings. An involved officer will have an opportunity to review recordings
after the initial statement has been taken, and he/she can be re-interviewed if either the officer or
the investigators believe it necessary.(rra1]

As of Apr 6 subcom has not reviewed sections below this pointitraz]

3. Requesting Review of Audio/Video Recordings




Subject or witness personnel wanting to view any of the audio/video recordings related to the
incident shall make a request to do so. in writing or via email, to the CID or IAD Commander. as

appropriate.
4. Approval or Denial to Review Audio/Video Recordings

a. The CID or IAD Commander receiving the above request shall notify the member, in writing or via
email, of the approval or denial to view the recordings. The CID or IAD Commander shall document
the approval or denial in the case file notes/log or include a copy of the approval or denial
correspondence in the case file.

b. Approval to view the audio/video recordings may be made by the CID or IAD Commander as long
as he/she has determined that allowing the recordings to be viewedswill not be detrimental to the

investigation.

C. Investigatory Review
Personnel assigned to CID or other investigatory units a
associated to their active investigations. unless oth
Investigators conducting criminal or internal inv
1. Advise the Project Administrator or a Syste
PDRD file in criminal or internal investigations, a
2. Review the file to determine whether the PDRD fi
accordance with established protocolgs
3. Investigators shall notify the Systerr




450.7.1 RETENTION REQUIREMENTS [See

The Berkeley Police Department has twelve (12) categories to tag and retain our cases in Evidence.Com.
Each one is listed below with the current retention cycle. It should be noted that retention times can be
extended at any time by a Supervisor, Internal Affairs Bureau, Id Technician, BPD System Administrator
for evidence.com, or by the Chief of Police or his/her designee. Categories can also be added if needed.

The requirements below are essentially the same as BART Pg. bshme}

(a) 01) INFRACTION VIOLATIONS 2 YEARS
(b) 02) DETENTIONS 2 YEARS

(c) 03) AID TO CITIZEN 1 YEAR___(GL---shorter)

(d) 04) COLD REPORT 1 YEAR (GL need more)

(e) 05) ARREST [(AT STATUTE OF LIMITATIONS) [TR47]
(f) 06) OUTSIDE ASSIST 1 YEAR __(GL-—-need mor¢

(i) 09) STATEMENTS( AT STATUTE OF LIMITATIONS) [rres]
(i) 10) USE OF FORCE [(UNTIL MANUALLY DELETED) [rrso]_

embers should review their recordings as a resource(Trs2]. However,
copies of recordings. Members Eghall kmsslsheu-ld not use the fact that

deas on above.k'rasq

bupervisori[mssl are authorized'to review relevant recordings any time they are investigating alleged
misconduct or reports of meritorious conduct or whenever such recordings would be beneficial in
reviewing the member’s performance.

See Oak, Pg. 8,6,d,2,3 for i

Recorded files may also be reviewed:

(a) Upon approval by a bupewisoﬂ[TRssl, by any member of the Department who is participating in an
official investigation, such as a personnel complaint, administrative investigation or criminal
investigation.

10



(b) Pursuant to lawful process or by court or District Attorney personnel who are otherwise
[TR57]to review evidence in a related case.

(c) By media personnel

(d) In compliance with a public records request, if permitted, and i
Maintenance and Release Policy.

ordance with the Records

All recordings should be reviewed by the
Maintenance and Release Poli

! “The standard by which the Hination as to whether information may be used to create a SAR is made in
circumstances involving a named or identified individual or group. It means that there exists a "reasonable
suspicion" based on the analysis of legally obtained information that the subject of the information is or may be
involved in definable criminal conduct and/or activity that supports, encourages, or otherwise aids definable
criminal conduct. For the purposes of this order, infraction violations will not be considered sufficient to establish a
criminal predicate. The underlying offense must amount to a misdemeanor or felony.... Non-violent civil
disobedience is specifically exempted from SARs reporting, and such activities shall not be reported as SARs....
Race, ethnicity, national origin, or religious affiliation should not be considered as factors that create suspicion
(although these factors may be used as specific suspect descriptions).”

http://www.ci.berkeley.ca.us/uploadedFiles/Police/Level 3 - General/GO%20N-17 18Septl12.pdf
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450.9 COORDINATOR

The Chief of Police or the authorized designee shall appoint a member of the Department to coordinate
the use and maintenance of portable audio/video recording devices and the storage of recordings,
including (Penal Code § 832.18):

(a) Establishing a system for downloading, storing and security of recordings.
(b) Designating persons responsible for downloading recorded data.

(c) Establishing a maintenance system to ensure availability of operable portable audio/video recording
devices.

(d) Establishing a system for tagging and categorizing data accor the type of incident captured.

(e) Establishing a system to prevent tampering, deleting a
custody integrity.

ordings and ensure chain of

(f) Working with counsel to ensure an appropriate r; n schedule is

applied to recordings and
associated documentation.

(g) Maintaining logs of access and deletions of recor

have been p

gations, when relevant video evidence that should
e

450.11 Surveillance: d
camera images until a BPD

al recognition and other biometric technologies together with body
“is adopted addressing the uses of such Ftét:‘hnolc‘:gieshng]_.

>> PRC should consider a side recommendation, perhaps outside of the proposed General Order, that
the PRC also conduct spot-monitoring of captured video, on condition of strict confidentialit\d.zhmsg]




450.12 Disciplinary Action. All members shall comply with the provisions of this pollcv Anv violation of
the policy is considered misconduct and is subject to departmental disciplinary [aci

=
(V%]
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